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ISSUE PRESENTED * 


In the opinion of appellee, the following issue is pre- 
sented: 2 


Was it erfor for the trial court to prohibit appellant 
from calling a witness in the presence of the jury for 
the sole purpose of extracting from that witness a valid 
claim of constitutional privilege not to testify? 


* This case has not previously been before this Court. 


United States Court of Appeals 


* 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


' No. 24,230 


% 
Uurrep STATES OF AMERICA, APPELLEE 
v. 


PRESTON L. BROWN, APPELLANT 


a 


Appe&l from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


By indictment filed June 17, 1969, appellant was 
charged with one count of second-degree burglary, 22 
D.C. Code $1801 (b), and one count of grand larceny, 
22 D.C. Code §2201. On February 26, 1970, appellant 
was tried before the Honorable Gerhard A. Gesell, sit- 
ting witha jury, and found guilty as charged. On April 
16, 1970, Judge Gesell sentenced appellant to terms of 
imprisonent of one to five years on each count, the sen- 
tences to run concurrently. This appeal followed. 

The Government’s first witness, Officer Lawrence Cc. 
Ware ofthe Metropolitan Police, testified that while on 


) 


, (1) 
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‘duty in a scout car on April 1, 1969, he received a radio 
communication at 3:25 a.m. to report to 6211 Dix Street, 
'N.E., for a “burglary in progress” (Tr. 4). Upon ar- 
'riving at the scene he observed three men, one of whom 
was appellant, standing at the rear of a store’ with boxes 
in their hands (Tr. 4). When they observed the presence 
| of the police, they dropped the boxes and ran; “two ran 
‘east between the apartment buildings off of 63rd Street, 
and one ran north alongside the Five and Dime Store” 
(Tr. 5). Officer Ware, chasing two of them, caught up 
' with appellant and apprehended him in an alley behind 
the 200 block of 68rd Street (Tr. 7). Officer Stevenson, 
then a member of the Metropolitan Police,? engaged in 
| the pursuit just behind Officer Ware (Tr. 16) ; he appre- 
i hended Edward Elton Johnson, a juvenile, who was flee- 
ing with appellant. The third subject ran north into 
Maryland and escaped (Tr. 7-8). 
' The Government then called its next witness, David 
' Williams (Tr. 22-23). Mr. Williams testified that he was 
the proprietor of the Seat Pleasant Five and Dime Va- 
riety Store on the day in question and that he had occa- 
sion to view the items Officer Ware had seized from the 
scene and marked (Tr. 18). He identified those items as 
| belonging to the store (Tr. 25) and stated that they were 
valued in excess of $214.00 (Tr. 27, 33). He further 
testified that no one had permission to enter the store at 
8:25 in the morning of April 1, and that included ap- 
| pellant, whom he did not know (Tr. 25-26). 
' Appellant then took the witness stand in his own de- 
fense (Tr. 35). His theory of innocence was based on 
' the claim that he was a hapless passerby who was gath- 
' ered into custody when the police fastidiously swept be- 
hind the store into the alley in which he was apprehended. 
| Appellant testified that he had just alighted from the bus 
at 62nd Street (Tr. 39) at 3:30 a.m. and commenced a 


| 1The Seat Pleasant Five and Dime Variety Store, 6211 Dix Street, 
NE. (Tr. 4, 28). 


2 As of the trial date he had resigned. His first name does not 
appear in the record. 
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34-mile stroll to visit his wife because “she had called 
me to come see her about something” * (Tr. 35-87). He 
further testified that while he was enroute to his desti- 
nation he entered the alley between 62nd and 63rd Streets 
(Tr. 39) and saw three “guys” behind the building put- 
ting “things” in boxes, He heard one of the “guys holler- 
ing something about “Here come the police, or something 
like that.” ®He continued, “I turned and saw the police 
start coming... so I ran also. . .” (Tr. 89). It was 
only in response to the command by the police who were 
in pursuit to “Halt!” that appellant stopped running and 
surrendered (Tr. 40, 48). At that time appellant ob- 
served the juvenile, Edward Johnson, who admittedly was 
known to him by face, also being apprehended (Tr. 40- 
41). 

At the conclusion of appellant’s testimony both counsel 
approached the bench, and appellant’s counsel informed 
the court that he had but one other witness, the juvenile, 
Edward Johnson‘ (Tr. 48). The jury was excused from 
the courtroom for lunch, and during its absence a hear- 
ing was held by the court to determine if Mr. Johnson 
would assert his Fifth Amendment privilege against self- 
incrimination and refuse to testify (Tr. 58-55, 59-64). 
Mr. Johnson was provided with an attorney from the 
Legal Aid Agency (Tr. 60) who discussed the Fifth 
Amendment issue with him. That attorney advised the 
court that Mr. Johnson had a second-degree burglary 
charge pending before the J uvenile Court which arose out 
of his arxest at the same scene and during the same 
incident for which appellant was currently on trial. Not- 
ing that his testimony at the proceedings at bar would 


3 Appellant had been separated from his wife since February 
1969. 


«The court issued a forthwith subpoena for Edward Johnson at 
10:00 a.m. on the day of trial (Tr. 53). The trial commenced with 
a jury at 11:00 a.m. the same day (Tr. 1). The trial judge, noting 
the subpoena had not been returned, recessed the court at 12:25 
p.m. and scheduled the reconvening of the case for 2:00 p.m. the 
game day (Tr. 49). However, because the subpoena had not been 
served at 2:00, the court took another additional and apparently 
substantial recess (Tr. 58). 
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jeopardize his interests in the Juvenile Court (Tr. 61), 
‘he concluded that Mr. Johnson should claim his constitu- 
itional privilege (Tr. 53). The court in response stated 
it had heard evidence that Edwin Johnson was arrested 
iat the same scene and time as appellant after a short 
ichase and that, furthermore, Johnson was observed with 
some of the loot in his hands (Tr. 54). The court con- 
cluded that it was a “fairly cut and dried situation” 
(Tr. 55) and that it was distinctly in Johnson’s inter- 
ests to exercise his Fifth Amendment right to remain 
silent. 

Thereupon the court inquired of appellant’s counsel if 
any further proceedings were necessary. In view of John- 
son’s claim of privilege counsel stated, “No” (Tr. 61). 
Then counsel requested permission of the court to call 
‘Mr. Johnson to the witness stand and “simply have him 
‘take the Fifth” or, in the alternative, an instruction from 
the court to the jury that Mr. Johnson was available to 
‘testify but, stating the reasons, had decided to claim his 
Fifth Amendment privilege. The court asked appellant’s 
‘counsel to proffer the testimony he had expected to ad- 
-duce from Mr. Johnson. The thrust of counsel’s response 
was that he expected complete confirmation of appellant’s 
itheory of defense and therefore complete exoneration (Tr. 
61-62). The court commented that it did not think it 
‘appropriate for Mr. Johnson to claim his privilege in the 
‘presence of the jury; however, it contemplated giving the 
jury the instruction that the appellant attempted to call 
‘Mr. Johnson to give testimony but he asserted his Fifth 
| Amendment privilege as was his right. In addition it 
| would instruct that the jury may “not speculate one way 
‘or another as to what his testimony might have been.” 
Appellant’s counsel responded, “That would be agreeable 
to the defense, your Honor” (Tr. 62-63). 

The prosecutor objected to giving any instruction to 
‘the jury with regard to the witness’ claim of Fifth 
Amendment privilege, noting that all it could possibly do 
would be to confuse the jury and school them to speculate. 
The court, however, to accommodate appellant’s request 
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t] 
(Tr. 68), neat the jury (Tr. 64) and gave the follow- 
ing instruction: 


The defense subpoenaed a juvenile by the name of 
Edwin Elton Johnson, whose name has been men- 
tioned as being the other individual arrested by the 
officer at the scene. 

After consulting with his attorney, Mr. Johnson 
has invoked his privilege against self-incrimination 
under the Constitution, as he has a right to do, and 
refuses, to give any testimony in that matter one way 
or another. 

He is still facing charges out of this incident in 
the Juvenile Court. I advise you of that fact, but I 
wish <.tso to advise you, in the strongest terms that 
the Court is capable of doing, that you must not 
speculate one way or another as to what the testi- 
mony of this young man would have been, if he was 
on the. stand. 

You are not to try to guess what he would have 
said. % am simply advising you of the circumstances 


of the delay and what these events were, 

You' should not try to guess that he was going to 
testify: for or against either side. You will have to 
decide this case solely on the evidence that you have 
heard while sitting in the jury box from the witness 
standy (Tr. 65.) 


At the conclusion of that instruction the court addressed 
appellant’s counsel and asked, “Do you have anything 
further?” The response was “No, your Honor” (Tr. 65). 


ARGUMENT 


The trial court did not err in refusing to permit appel- 
lant to call a witness to the stand in the presence of 
the ,ury for the sole purpose of invoking his consti- 
tutional privilege not to testify. 


(Tr. 1, 59-65, 73) 


Appellant urges that he should have been permitted to 
call a witmess in the presence of the jury “simply to have 
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him take the Fifth” (Tr. 61); ie., for the sole purpose 
of extracting in the presence of the jury a claim of privi- 
lege which he knew the witness would make. In support 
of his contention appellant cites no controlling authority, 

‘nor does he suggest why such a rule would be desirable. 
‘He merely attempts to distinguish two cases which would 
seem to indicate by their language and by their holdings 
that such a rule is indeed undesirable. 

In Coleman v. United States, 187 U.S. App. D.C. 48, 

‘420 F.2d 616 (1969), one of four defendants, upon pres- 
entation of his case, knowing that his co-defendants were 

‘not going to testify, called them all in turn to the witness 
stand to testify on his behalf. The trial court permitted 
the jury to hear each of those called assert his Fifth 

‘Amendment privilege and refuse to testify. This court 
said, “It was error to permit counsel for [one defendant] 
in the presence of the jury to call upon the co-defendants 

to testify... .” 187 U.S. App. D.C. at 57, 420 F.2d at 

625, Calling the co-defendants violated their Fifth 
Amendment rights. The Court, noting that the evidence 

of guilt was overwhelming, observed that if there had 

‘ been a close question of guilt such an error would be 
reversible. 

‘We agree with appellant that Coleman is distinguish- 
able from the case at bar in that the dispositive factor in 
Coleman was the violation of the Fifth Amendment privi- 
lege of the three co-defendants. This is not to say, how- 
ever, that the rationale of Coleman is inapplicable here. 

‘The Court in Coleman sought to shield the jury from 

drawing adverse inferences and to guard against the cre- 

' ation of an aura of suspicion. The privilege is not as- 

serted in a vacuum; it is asserted in response to ques- 

' tions. When asserted it leaves the questions unanswered 

and enables the jury to speculate as to what the response 

may have been. In the case at bar appellant argues that 


5 “Tt is the function of the judge to deny the jury any opportunity 
to operate beyond its province.” Curley v. United States, 81 US. 
App. D.C. 389, 392, 160 F.2d 229, 282, cert. denied, 331 U.S. 878 
(1947). 
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he had a right to call a witness for the sole purpose of 
permitting the jury to view him when he claimed his 
constitutional privilege not to testify. However, when it 
was known that the witness would assert his privilege, it 
is clear that requiring him to do so before the jury could 
only have encouraged the jury to speculate and to draw 
impermissible inferences. Coleman, we submit, prohibits 
this. See Fletcher v. United States, 118 U.S. App. D.C. 
137, 332 FR2d 724 (1964). Moreover, since the exercise 
of the privilege is not evidence* and has no probative 
value, it is equally clear that the jury should not be per- 
mitted to observe its exercise. If Johnson had been al- 
lowed to take the stand and claim the privilege in the 
jury’s presence, the unwarranted evidentiary effect would 
have been eto create an illusion of unblemished support 
for appellant’s defense—an illusion to which appellant 
was not fdirly entitled. 

Appellant also attempts to distinguish Wilkes v. United 
States, 186 U.S. App. D.C. 102, 419 F.2d 684 (1969), 
and contends that its rule does not deter this Court from 
holding that a witness must be called in the presence of 
the jury fpr the sole purpose of claiming his constitu- 
tional privilege. In Wilkes the defense called a witness 
who by testifying could incriminate himself. The judge 
excused the jury for the day and then advised the wit- 
ness, who at the time was not represented by counsel, 
to consult with his attorney about his constitutional privi- 
lege not to testify. When trial recommenced the follow- 
ing day, neither the witness nor his attorney appeared 
in court, The prosecutor informed the court that he had 
been in cesmmunication with the witness’ attorney, who 
had advised him that the witness had decided to exer- 
cise his Fifth Amendment right. The trial court accepted 
this repré&-ntation and no objection was raised. This 
Court said: 


The difficulty facing appellant is not that absent a 
timely objection he must urge his point under the 


6 Cf. Griffin v. California, 380 U.S. 609, 614 (1965). 
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stringent standard governing plain error. Cf. Rule 
52(b), FED. R. Crim. P. Rather, appellant’s failure 
to insist that [the witness] take the stand when 
trial recommenced and personally assert the privilege 
completely vitiates grounds for complaint. In any 
event, the trial judge could not have compelled [the 
witness] to testify. Wilkes v. United States, supra, 
136 U.S. App. D.C. at 108, 419 F.2d at 685 (cita- 
tions omitted). 


The Court hypothesized that the failure of counsel to 
object might have reflected his judgment with regard to 
trial tactics and strategy. Notwithstanding its comment 
on trial tactics, the Court did say that it could not compel 
the witness to testify. In the case at bar, as in Wilkes, 
appellant’s counsel failed to make appropriate objections 
(perhaps motivated by trial tactics and strategy).7 But 


7In this regard there are notable instances where counsel for 
appellant not only did not object but indeed affirmatively endorsed 
the procedure adopted by the court. When it was noted that the 
witness, Johnson, had a burglary charge pending before the 
Juvenile Court arising out of his arrest with appellant and that he 
would therefore refuse to testify and would invoke his Fifth 
Amendment right, appellant’s counsel declared no further proceeding 
was necessary (Tr. 61). Subsequently, appellant’s counsel requested 
permission of the court to call the witness “simply to have him take 
the Fifth,” requesting the court in the alternative to instruct the 
jury that the witness refused to testify by exercising his Fifth 
‘Amendment right (Tr. 61). It would appear, therefore, that appel- 
lant would have been satisfied by either procedure adopted by the 
court. The court, cautious not to inject error into the case, declared 
that it did not think it “appropriate” to call the witness for the 
mere purpose of claiming his privilege but decided to comply with 
appellant’s alternative request to give an instruction to the jury 
(Tr. 62-63). Counsel for appellant exclaimed, “That would be 
agreeable to the defense, your Honor” (Tr. 62). Later, when the 
jury was recalled and instructed with regard to the Fifth Amend- 
ment issue, the Court inquired of defense counsel, “Do you have 
anything further?” Counsel, expressing satisfaction, replied that 
he did not (Tr. 65). 

During the hearing while the jury was excluded from the court- 
room, defense counsel had ample opportunity to observe the witness 
Johnson. He heard the court instruct the witness to speak closer to 
the microphone because he was not being heard. Further, he heard 
the court inquire into the witness’ health, which evidently was 
below par (Tr. 59-60). Assessing the witness’ response and appear- 


9 
even if he had objected, the court could not have com- 
pelled Johnson to testify, for appellant admits that the 
privilege was properly invoked (Brief for Appellant at 
6). 

In Namet v. United States, 373 U.S. 179 (1963), the 
prosecutor had called a witness at trial and had asked 
him a serigs of questions before the jury, knowing in ad- 
vance that.as to some the witness would claim his Fifth 
Amendment privilege. In declining to reverse the con- 
viction, the Supreme Court noted that the interrogated 
witness gave abundant meaningful testimony and only 
in a “few lapses” was he asked questions which he re- 
fused to answer. In the case at bar, however, the witness 
Johnson was not expected to give any meaningful testi- 
mony; the whole of his participation would be “simply 
_.. [to] take the Fifth” (Tr. 61). There could thus be 
no justification, as there was in Namet, for ealling the 
witness to the stand. 

We also note that in Fletcher v. United States, supra, 
this Court observed that the exercise of the Fifth Amend- 
ment privitege in the presence of the jury during a lengthy 
trial is less likely to be prejudicial than in a short trial 
because of the abundance of testimony from which the 
jury could reach a verdict. In Fletcher, where the trial 
was brief, requiring the witness to invoke his privilege 
in front of the jury was held to be dispositively preju- 
dicial, 118 U.S. App. D.C. at 189, 332 F.2d at 726. In 
the case at bar the trial was even more brief,* and thus 


ance, counsel may have tactically determined that it would be in 
appellant’s best interests not to have the witness appear before the 
jury. This is the type of professional judgment of which the 
Court spoke in Wilkes. Surely appellant cannot reasonably be 
heard to complain on appeal of a ruling in which he acquiesced 
below. 


“The trial in Fletcher was about six hours in duration. In the 
instant case the trial commenced with a jury at 11:00 a.m, (Tr. 1) 
and concluded with a jury verdict at 4:20 p.m. (Tr. 73), with a 
lengthy recess for lunch and a hearing outside the presence of the 
jury. See footnote 4, supra. 
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it would have been potentially more prejudicial to put 
Johnson on the stand. 
| Finally, we invite the Court’s attention to the recent 
' observations of a committee of the American Bar Asso- 
ciation: 


It is unprofessional conduct for a lawyer to call a 
witness who he knows will claim a valid privilege 
not to testify, for the purpose of impressing upon 
the jury the fact of the claim of privilege. ABA 
PROJECT ON STANDARDS FOR CRIMINAL JUSTICE, The 
Defense Function §7.6(c) (Tent. Draft 1970). 


In the commentary that follows this black-letter stand- 
ard, the committee states further: 


Although the situation arises more frequently for the 
prosecutor than it does for defense counsel, it is 
equally unprofessional for either to call a witness he 
knows will assert a claim of privilege in order to 
encourage the jury to draw inferences from the fact 
that the witness claims a privilege. If there is genu- 


ine doubt whether the witness will claim the privi- 
lege or whether the validity of the privilege will be 
recognized, the matter should be resolved out of the 
presence of the jury. Id. at 274. 


The application of this standard to the case at bar is 
apparent. 


CONCLUSION 


WHEREFORE, it is respectfully submitted that the judg- 
ment of the District Court should be affirmed. 


THoMaAS A. FLANNERY, 
United States Attorney. 
JOHN A. TERRY, 
JAMES E. SHARP, 
Barry W. LEVINE, 
Assistant United States Attorneys. 
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JURISDICTIONAL STATEMENT 


LSS eee 


Appellant was indicted on June 17, 1969, for second degree 


purglary (22 D.C. Code 1801(b)) and grand larceny (22 De C. Code 
2201). On February 26, 1970, appellant was convicted on both 
counts of the indictment by a jury, Honorable Gerhard Gesell 
presiding. On April 16, 1970, Judge Gesell sentenced appellant 

to 1 to 5 years on each count, sentences to run concurrently. 
on April 16, 1970, appellant filed a notice of appeal. The 


jurisdiction of this Court is invoked under 28 U.S. c. § 1291. 
| 
: | 
| 


STATEMENT OF THE CASE 


23 


| 
On April 1, 1969, at about 3:25 A.M. Officer Lawrence Ware 


was patSolling in a scount car when he received 2 call for a 


burglary at 6211 Dix Street, NeE. Arriving at the scene 3 to 


a2e 

5 minutes later, Officer Ware observed 3 Negro males standing 
behind the store listed at the 6211 Dix Street, Neb. address 
with boxes in their hands. Upon sighting the officer the 3 
individuals dropped the boxes and ran; 2 running east between 
apartment buildings off 63rd Street and 1 running north along 
the five and dime store at 6211 Dix Street, NE. (Tr. 1-5) 
Officer Ware testified he chased the two subjects who ran east 
and apprehended appellant in the 200 block of the alley across 
63rd Street. A second individual was apprehended by an officer 
Stevenson. The third suspect escaped. (Tr. 7) Officer Ware 
turned over appellant for processing and returned to the rear 
of the store where he gathered together the boxes and items 
found at the rear of the store. (Tr. 7-9) 

Mr. David Williams testified that on April 1, 1969, he 
was the proprietor of the store located at 6211 Dix Street, 
N.E. ang that in the early morning hours on that date he went 
to the ore in response to 2 telephone call from the 14th 
precinct. Upon entering the store he found items had been 
moved, the rear window had been broken into, and that upon 
responding to the 14th precinct he observed certain items at 
the precinct which had come from his store. (Tr. 23-25) 

Appellant testified that on April l, 1969, at about 3:30 
A.M. nef was in the area of 62nd Street and Dix Street, N.E. 
en route to his wife's house at 6414 Brighton Street. He 


testified that prior to this time he had been in bed at his 


mothers house at 726 5ist Street, N.E. when he had received 


a telephone call from his wife asking him to come to her house e 


(Tr.. 35-37) Appellant proceeded to catch a bus at 5ist and 


‘ =e i 
Grant Street, N.E. and got off the bus at 62nd and Dix Streets, 
N.E. oe walking toward an alley between 62nd and 63nd Streets 
appellant testified he observed 3 individuals behind a building 
putting objects in boxes. Appellant then heard these individuals 


"hollering something about, Her comes the police » « « 
(Tr. 39) The 3 individuals began running and appellant turned 
and observed 3 policemen approaching. Appellant testified he 


ran. After hearing a policeman yell “hait" appellant any ve 


himself in. (Tr. 39-40) Appellant then observed another 


SNe named Edward Elton Johnson being apprehended. 


(Tr. ho) | 


Upoy sssuance of a forwith subpoena upon request of 
appellant, Edward Elton Johnson was brought into court. After 
consulting with an attorney Johnson, a juvenile, elected to 
refuse to testify on his fifth amendment privilege. (fre 61) 


Counsel for appellant proferred that if Johnson had testified 


he would have stated that he (Johnson) was involved in| the 
burglary at 6211 Dix Street, N.E. and would corroborate 
appellant's story in that appellant had emerged from a bus 
just before the police had arrived and vhat SISOS | was in 
no way involved in the burglary. (Tr. 61-62) 
Defense counsel requested that appellant be allowed to 
call Johnson to the stand and have the witness exercise his 
fifth amendment privilege not to testify in front of “ae jury. 
The trial court denied this request, instead instructing the 
jury at that point in the trial that the defense had subpoenaed 
Johnson as a witness, that Johnson had invoked his privilege 


. alte 
against self-incrimination, and that the jury was not to 
speculate one way or the other as to what the testimony of 


Johnson would have been had he testified. (Tr. 65) 


SUMMARY OF ARGUMENT 
IT IS REVERSIBLE ERROR FOR A TRIAL JUDGE TO REFUSE 
TO ALLOW A CRIMINAL DEFENDANT TO CALL A WITNESS TO THE STAND 
SO THAT SHE WITNESS MAY INVOKE HIS FIFTH AMENDMENT PRIVILEGE 


AGAINST TESTIFYING IN FRONT OF THE JURY. 


ARGUMENT 
I. 
IT IS REVERSIBLE ERROR FOR A TRIAL JUDGE TO REFUSE TO 
ALLOW A CRIMINAL DEFENDANT TO CALL A WITNESS TO THE STAND 


so THAT pe WITNESS WAY INVOKE HIS FIFTH AMENDMENT PRIVILEGE 


AGAINST fESTIFYING IN FRONT OF THE JURY. 

(Tr. 58-65) 

In the instant case appellant was the sole witness on his 
own behalf. However, appellant sought to call one Edwin Elton 
Johnson, @ juvenile, as a witness. Defense counsel proferred 
that Johnson would testify that appellant had nothing to do 
with the burglary which was the subject of appellant's trial, 
and tnat Johnson could so state due to the fact that he (Johnson) 
was one*of the individuals involved in the burglary and knew 
from first hand knowledge that appellant was not involved. 

(Tr, 61-62) Although defense counsel requested to call Johnson 


to the stand so that Johnson could there exercise his Fifth 
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Amencment privilege not to incriminate himself, the trial 


judge refused the request, instead instructing the jury: ‘that 
the defendant had subpoenaed Johnson, that Johnson had elected 
not to testify on Fifth Amendment grounds, and that the | jury 
was not §o speculate as to what Johnson's testimony would have 
been had he elected to testify. (Tr. 65) | 

In Cee Tobin, Allston, & Roberts v. United States, 
Nos. 21,804, 21,805, 21, 806, 21,856 (Nov. 28, 1969) the Court 
of Appeals held it was improper for defense counsel on pena 
of his defendant to call as a witness co-defendants on trial 
in the same case knowing those co-defendants would elect not 
to testify on Fifth Amendment grounds. In Wilkes ve United 
States, No. 22, 161 (Oct. 31, 1969) the Court of appeais held 
it was not error for the trial judge to refuse to require a 
defense witness to personally assert his privilege egainst 
self-incrimination. The Court noted, however, that defense 
counsel had not made a timely objection to the procedure 
followed by the trial judge and commented that defense | ‘counsel 
may have, been motivated by trial tactics. | 

In the instant case the evidence consisted of, in the 
final analysis, the testimony of appellant that he was in the 
vicinity of the crime at the time of its commission ot had 
nothing to do with it and the testimony of Officer Ware that 
he observed appellant and 2 others drop boxes and run from 


the rear of the burglarized store and that he chased and 
| 


appreherided appellant. Under these circumstances corroboration 


of appellant's version was crucial. Admittedly, appellant's 
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witness, Johnson, properly invoked his Fifth Amendment 
privilege not to testify. Although the trial judge instructed 
the jury that Johnson had elected not to testify under his 
Fifth Amendment privilege, the jury never physically viewed 
Johnson. Neither Coleman, supra, nor Wilkes, supra, are 
contrary to the position taken by defense counsel below that 


appellant had a right to call his witness to the stand to 


invoke his Fifth Amendment privilege in front of the jury- 
4 


In Goleméin defense counsel sougnt to call co-defendants to the 
stand knowing they would elect not to testify. This procedure 
was improper for it jeopardized the rights of the co-defendants. 
No such issue is present in the instant case. In Wilkes the 
Court of, Appeals upheld the lower eourt's action in refusing 
to require a witness to personally assert his privilege against 
self-incrimination from the witness stand, noting that defense 
counsel had not made a timely objection to the lower court's 
action and that this may have been due to defense trial tactics. 
In the instant case defense counsel requested to call the witness 
to the stand. This request was refused by the trial judge. 
CONCLUSION 
WHEREFORE, appellant respectfully requests that his 


conviction be reversed. 


Respectfully submitted, 
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